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OVERVIEW - On January 10, 2013, the Consumer Financial Protection Bureau (CFPB) issued a final 
rule implementing the Ability to Repay/Qualified Mortgage provisions of the Dodd-Frank Wall Street 
Reform and Consumer Protection Act (Dodd-Frank).1  These provisions amend the Truth in Lending 
Act (TILA) regulations (Regulation Z).2  

 
The Final Ability to Repay/QM rule:  
 
(1) Prohibits creditors from making a mortgage loan without determining the consumer’s ability to repay 
and establishes minimum requirements for making this determination;  
(2) Establishes requirements for a Qualified Mortgage (QM) to satisfy the ability to repay requirements 
that include: (i) limits on points and fees of 3 percent of the total loan amount with adjustments for 
smaller loan sizes; (ii) a safe harbor and conclusive presumption of compliance with the ability to repay 
requirements for QMs that have an Annual Percentage Rate (APR) that does not exceed the Average 
Prime Offer Rate (APOR) by 1.5 or more percentage points for a first lien or 3.5 percentage points for a 
subordinate lien transaction; and (iii) a presumption of compliance that may be rebutted for QMs that 
exceed the Average Prime Offer Rate (APOR) by 1.5 or more percentage points for a first lien or 3.5 
percentage points for a subordinate lien transaction along with the bases for rebutting the presumption;  
(3) Outlines the requirements for balloon-payment qualified mortgages made by certain creditors;  
(4) Establishes special provisions for refinancing non-standard mortgages into standard mortgages; 
and 
(5) Places limits on prepayment penalties.  
 
The rule is 804 pages long.  MBA will provide further guidance and update this summary as it examines 
the rule further. 
 
Along with this rule, the CFPB issued a proposal seeking comment on amendments and other matters 
including the inclusion of loan originator compensation in the points and fees.  MBA will issue a 
separate summary of this proposal shortly.  
 
EFFECTIVE DATE- The rule will be effective on January 10, 2014.  
 
APPLICABILITY – Applies to all consumer-purpose mortgages except home equity lines of credit, 
timeshare plans, reverse mortgages, or temporary loans. 
 
ABILITY TO REPAY REQUIREMENT – Prohibits creditor from making covered mortgage loan unless 
creditor makes reasonable and good faith determination, based on verified and documented 
information, that consumer will have reasonable ability to repay the loan according to its terms.   

 
COMPLYING WITH ABILITY TO REPAY - Creditor can comply in following four ways:  
 

                                                           
1
Sections  1411, 1412 and 1414--of the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank)  

2
 12 CFR 226 
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1. Originating mortgage loan after considering and verifying eight factors at a minimum:  
 
(A) Current or reasonably expected income or assets, other than value of dwelling;  
(B) Current employment status, if creditor relies on employment income;  
(C) Monthly payment on the covered transaction;  
(D) Monthly payment on any simultaneous loan creditor knows or should have known about; (5) 
monthly payment for mortgage-related obligations;  
(E) Current debt obligations, alimony, and child support;  
(F) Monthly debt-to-income ratio or residual income; and  
(G) Credit history.   
 
Creditors generally must use reasonably reliable third-party records to verify the information they 
use to evaluate the factors. For adjustable-rate mortgages, the monthly payment must with be 
calculated with whichever is higher between the fully indexed rate or the introductory rate. 

 
2. Originating “Qualified Mortgage” (QM) - Lender may satisfy ability to repay by originating QM.  

To qualify as QM, mortgage must:  
 
(A) Provide regular periodic payments;  
(B) Not include negative amortization, interest-only or balloon features (except for balloon payment 
QMs described below) or have a loan term exceeding 30 years;  
(C) Not have total points and fees, discussed below, exceeding 3% of the total loan amount for 
loans $100,000 or more, with greater limits for smaller loans;  
(D) be underwritten by taking into account the monthly payment for mortgage related obligations 
using the maximum interest rate that may apply during the first five years and periodic payments of 
principal and interest based on such interest rate; and 
(E) Involve creditor consideration and verification of:  (a) consumer’s current or reasonably 
expected income or assets and (b) current debt obligations, alimony, and child support.   

 

 QM 43 DTI Requirement– Also, to qualify as QM, consumer’s monthly debt to total monthly 
income at time of loan consummation may not exceed 43 percent using the consumer’s 
monthly payment on the loan and any other simultaneous loan creditor knows or has reason to 
know will be made.   
 

 Temporary QM - Alternatively, under “special rules,” loan may be treated as a QM if it 
satisfies QM criteria for regular periodic payments, maximum 30-year loan term and maximum 
points and fees and is eligible (1) for purchase or guarantee by Fannie Mae or Freddie Mac 
under conservatorship or a limited-life regulatory entity successor to either; (2) insurance by 
HUD/FHA or the Rural Housing Service; or (3) for VA or Department of Agriculture guarantee.  
These rules expire on the effective date of a QM rule issued by these agencies or January 10, 
2021.   
 

 Legal Presumptions of Compliance with Ability to Repay:  Prime Loans Receive Safe 
Harbor and “Subprime,” Rebuttable Presumption. 

 
o Conclusive Presumption of Compliance or Safe Harbor – Rule provides conclusive 

presumption or “legal safe harbor” that ability to repay requirements have been met for 
QM that satisfies the other requirements and has an Annual Percentage Rate (APR) that 
does not exceed the Average Prime Offer Rate (APOR) by 1.5 or more percentage points 
for a first lien or 3.5 percentage points for a subordinate lien transaction. 
   



 

MBA Early Summary of Ability to Repay and Qualified Mortgage Rule |  3 

 

o Presumption of Compliance - Provides “rebuttable presumption of compliance” for loans 
that meet qualified mortgage requirements listed above for loans that exceed the Average 
Prime Offer Rate (APOR) by 1.5 or more percentage points for a first lien or 3.5 
percentage points for a subordinate lien transaction along with the bases for rebutting the 
presumption.   
 
For loans where there is a “rebuttable presumption” of compliance, a borrower may rebut 
the presumption that they had the ability to repay by showing that despite meeting QM 
requirements, creditor did not make a reasonable and good faith determination of the 
consumer’s repayment ability at the time of consummation.  This could be achieved by 
showing that consumer’s income, debt obligations, alimony child support, and the 
consumer’s monthly payment (including mortgage-related obligations) on the covered 
transaction and any simultaneous loans of which the creditor was aware or should have 
been aware would leave the consumer with insufficient residual income or assets other 
than the value of the dwelling to pay their living expenses.  Guidance accompanying the 
rule notes that the longer the time the consumer demonstrates actual ability to repay by 
making timely payments, without modification or accommodation, the less likely the 
consumer will be able to rebut the presumption based on insufficient residual income. 
 

3. Rural Balloon-Payment QM Notwithstanding the general prohibition against QMs having balloon 
payments, a creditor operating in a predominantly rural or underserved area, as designated by 
the CFPB, may originate a balloon-payment QM if: 
  
(A) Loan meets other requirements for qualified mortgages (except those prohibiting balloon 
payments), including limits on points and fees;  
(B) creditor determines at or before consummation that consumer can make all of the scheduled 
payments and payments for mortgage-related obligations, excluding balloon payment, from 
consumer’s current or reasonably expected income or assets; 
(C) Scheduled payments are substantially equal calculated on amortization schedule not 
exceeding 30 years;  
(D) Interest rate does not increase;  
(E) Loan term of five years or more;  
(F) Loan is not subject to a commitment to be acquired by another person other than a person 
that satisfies the requirements of the exception  
 
The creditor must meet certain size requirements to originate these loans, namely that they 
originate no more than 500 first lien mortgages a year and have less than $2 billion in assets.  A 
balloon QM loses its QM status if legal title to the mortgage is sold assigned or transferred to 
another person except under specified circumstances.   

 
4. Refinancing a “non-standard mortgage” into a “standard mortgage.” Provides an exception to 

ability to repay requirement to allow consumer to refinance from non-standard to a standard 
product. The rule defines a “non-standard mortgage” as (1) an adjustable-rate mortgage with an 
introductory fixed interest rate for a period of one year or longer, (2) an interest-only loan, and 
(3) a negative amortization loan.  Defines “standard mortgage,” as mortgage that provides for 
regular payments that does not have a negative amortization, interest-only payment, or balloon 
payment feature; and complies with limits on points and fees and other restrictions.  Permits 
refinancing from a non-standard to standard mortgage when: (1) creditor for standard mortgage 
is holder of existing nonstandard mortgage; (2) monthly payment is materially lower than 
payment on non-standard mortgage; (3) creditor receives consumer’s written application for the 
standard mortgage no later than two months after the non-standard mortgage has recast; (4) 



 

MBA Early Summary of Ability to Repay and Qualified Mortgage Rule |  4 

 

consumer has made no more than one payment 30 days late on the non-standard mortgage 
during the last 12 months before application and none within the last six months. The rule 
provides specific payment calculations for purposes of determining whether the refinancing 
reduces the consumer’s monthly mortgage payment, and for determining whether the consumer 
has the ability to repay standard mortgage.  

DEFINITION OF “POINTS AND FEES” – Rule definition of “points and fees” includes fees or charges 
known at or before consummation including:  

(1) All items included in finance charge under TILA rules3  
(2) All compensation paid directly or indirectly by a consumer or creditor to a loan originator including a 
mortgage brokerage firm and individual employee loan originators that can be attributed to the 
transaction at the time the interest rate is set;  
(3) all bona fide and reasonable real estate related fees under Section 1026.4(c)(7) of TILA including 
title related charges (other than amounts held for future payments of taxes) unless the  charge is 
reasonable; the creditor does not receive any compensation for the charge and charge is not paid by an 
affiliate4   
(4) premiums or other charges payable at or before consummation for any credit life, disability, 
unemployment or credit property insurance or any other life, accident, health or loss-of-income 
insurance for which the creditor is a beneficiary;  
(5) Maximum prepayment penalty that may be charged under the mortgage;  
(6) Total prepayment penalty if the consumer refinances existing mortgage with the current holder or 
servicer or affiliate of either.  
 
The following items that are included in the finance charge under current TILA rules are not included in 
the definition of points and fees: (a) interest or time price differential, (b)  any premium or other charge 
imposed under any Federal or state guarantee or insurance that protects creditor against consumer 
default, (c) any premium or other charge for any guaranty or insurance that protects the creditor against 
the consumer's default or other credit loss that is not under a Federal or state agency program if 
premium or charge is payable after consummation or, for any premium or charge payable at or before 
consummation, the portion of premium that is not in excess of amount payable under the Federal 
Housing Administration (FHA) program provided premium or charge is refundable on pro rata basis; (d) 
any bona fide third party charge not retained by the creditor, loan originator  or an affiliate of either; (e) 
up to two bona fide discount points5 if the interest rate without a discount does not exceed the APOR by 
one point or one bona fide discount point if the interest rate does not exceed the APOR by more than 
two percentage points;  
 
Under these provisions charges received by affiliates of lenders and originators as well as 
payments to employee loan originators and mortgage brokers are included in points and fees.  
    

                                                           
3
 Section 1026.4(a) and (b) 

4
 (7) Real-estate related fees. The following fees in a transaction secured by real property or in a residential mortgage 

transaction, if the fees are bona fide and reasonable in amount: 
(i) Fees for title examination, abstract of title, title insurance, property survey, and similar purposes. 
(ii) Fees for preparing loan-related documents, such as deeds, mortgages, and reconveyance or settlement documents. 
(iii) Notary and credit-report fees. 
(iv) Property appraisal fees or fees for inspections to assess the value or condition of the property if the service is performed 
prior to closing, including fees related to pest-infestation or flood-hazard determinations. 
(v) Amounts required to be paid into escrow or trustee accounts if the amounts would not otherwise be included in the finance 
charge. 
5
 Rule defines bona fide discount point as amount equal to 1 percent of the loan amount paid by the consumer that reduces 

interest rate based on a calculation that is consistent with established industry practices. 
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LIMIT ON POINTS AND FEES INCLUDING ADJUSTMENT FOR SMALLER LOANS - Provides that to 
qualify as QM for loan amount greater than or equal to $100,000, total points and fees for the 
transaction may not exceed 3 percent of the total loan amount.  For loan amount greater or equal to 
$60,000 but less than $100,000, points and fees may not exceed $3,000 and for a loan amount greater 
than or equal to $20,000 but less than $60,000 the fees cannot exceed 5 percent of total loan amount. 
For a loans greater than or equal to $12,500 but less than $20,000, $1000 indexed for inflation; and (5) 
for a loan amount less than 12,500 (indexed for inflation), 8 percent of the total loan amount.    
 
PREPAYMENT PENALTIES – Prohibits prepayment penalties unless:  
 
(1) Otherwise permitted by law,  
(2) Mortgage is a fixed-rate QM;  
(3) Mortgage is not a higher-priced mortgage (APR 1.5 or more over APOR),  
(4) Penalty does not apply for more than 3 years;  
(5) Amount of penalty is limited to two percent if incurred during the first two years following 
consummation and 1 percent if incurred during the third year following consummation.   
 
The rule requires a creditor offering a loan with a prepayment penalty to also offer that consumer a loan 
without a prepayment penalty and requires creditor offering prepayment penalty through a mortgage 
broker to offer a loan without a prepayment penalty to such broker and establish agreement so broker 
presents such loan to a consumer. The rule excludes from the prepayment penalty definition interest 
charged consistent with the monthly interest accrual amortization method for FHA loans consummated 
before January 21, 2015. 
 
NOTE ON LIABILITY – TILA as amended by Dodd-Frank imposes significant liability for violations of 
Ability to Repay.  Consumer may recover special statutory damages for violation equal to the sum of all 
finance charges and fees paid. Damages are in addition to actual damages; statutory damages up to 
prescribed threshold; and court costs and attorney fees. Dodd-Frank extends the statute of limitations 
for violations of ability to repay from one year to three years from date of violation. Also, provides 
consumer may assert violation as claim for setoff at foreclosure without time limit on when claim may 
be raised.  
 
NEW PROPOSED RULE – Concurrent, with this rule, the CFPB issued a proposal that seeks comment 
on amendments that would include exemptions for certain nonprofit creditors and certain 
homeownership stabilization programs and an additional definition of a qualified mortgage for certain 
loans made and held in portfolio by small creditors. The Bureau is also seeking information on whether 
additional clarification is needed regarding the inclusion of loan originator compensation in the points 
and fees calculation. Comments on the proposal must be received on or before February 25, 2013. 
MBA will provide a separate summary of the proposal shortly. 
 
For further information contact Ken Markison, Associate Vice President and Regulatory 
Counsel, at kmarkison@mortgagebankers.org or (202) 557-2930 or Justin Wiseman, Assistant 
Regulatory Counsel at jwiseman@mortgagebankers.org or (202) 557-2854.  
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